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THE LAW AND THE DOCTOR . 1 

By C. Stuart Patterson, Esq., 

OF PHILADELPHIA. 

I have selected as the subject of my remarks this evening, “The 
Law and the Doctor.” Under that title I shall, in general terms, 
discuss the various relations with the law into which the doctor is 
brought by reason of his profession and his practice; but I shall not 
attempt the impossible task of providing you with a guide to take 
you safely through all the mazes and the intricacies of the law. 

Under our complicated form of government there are, as you 
know, laws of the United States, laws of the several States, and 
municipal regulations of the cities and towns. With the laws of the 
United States you have, as practising physicians, nothing to do, 
unless you become medical officers of the army or navy, or Immi¬ 
gration and Quarantine Physicians, or Examining Surgeons under 
the Pension Bureau; or unless you should reside and practice in the 
District of Columbia, or in some other Territory directly governed 
by the laws of Congress. It may, however, be, under the restless 
activity which now dominates the government at Washington, and 
under the modem latitude of constitutional interpretation, that it 
may hereafter be determined to be interstate commerce for a doctor 
in Philadelphia to send a prescription to a patient in Camden, or for 
a patient in Wilmington to be brought to a Philadelphia Hospital 
for operation; or it may be determined that there ought to be one 
uniform regulation equally affecting medical practice in eveiy part 
of the United States. Such a conclusion would not be more revolu- 
tionaiy than some that are now discussed. That determination has 
not yet been made, and doctors will probably not be brought under 
Federal regulation and control until after the government of the 
United States has succeeded in fixing the prices at which all com¬ 
modities are to be sold, and in prescribing the minimum number of 
children permissible to any well-regulated family. .The laws, there¬ 
fore, which now concern you are the statute law and the common 
law of the State, and the police regulations of the district, city, or 
town, in which you may open your office and practise. 

. At the outset there are to be considered the legal restrictions upon 
the right to practice your profession. That right has been in Eng¬ 
land a subject of legal control ever since the third year of the reign 
of Henry VHL, but in this country the restrictions are of recent 
origin and development. It is obviously one of the duties of the 
government to protect its citizens as far as possible against incom¬ 
petent practitioners, but because of the essential inadequacy of all 


1 An address delivered before the Academy of Jefferson Medical College, April 34,1905. 



m 


tAl^ERSOJft THE LAW Altt> THE DOCTOR. 

human methods of testing competency, otherwise than by actual 
experience in practice, all that the State can do is to establish 
certain prerequisites, which, when complied with, shall afford a 
reasonable probability that the practitioner has undergone a cer¬ 
tain minimum of pre limi nary training. The statutes of each State 
must, of course, be looked to for a full and accurate statement of the 
prerequisites required by that State. Speaking generally, the stat¬ 
utes require satisfactory proof that the applicant, has attained the 
age of twenty-one years, is of good moral character, has a diploma 
from a medical school of recognized standing, given him after attend¬ 
ance upon a course of specified length, has passed a satisfactory 
examination before a State Board of Examiners, and has filed in a- 
public office the official certificate of his compliance with these 
prerequisites. These statutes generally except from their operation 
non-resident consultants, and practitioners not maintaining offices 
wi thin their boundaries. The statutes impose, as penalties for their 
violation, in some cases, a forfeiture of professional compensation, 
and, in other cases, fine and imprisonment. 

Pennsylvania and some other States require the applicant to have 
obtained a competent common-school education. I am glad to know 
that Jefferson Medical College has, in its requirements for admission 
to study, gone farther than the statute, and imposed the conditions 
of either a satisfactory degree or diploma in the arts, or a certificate 
of successful examination by competent examiners in subjects of 
greater scope than those of a common-school education. 

While it is desirable that everyone who enters upon the study of 
either law or medicine should, where his individual circumstances 
are favorable, bring to that study the broadening and the liberalizing 
influences of residence and training in a great university, and should 
have that academic degree which is the proof of his opportunities for 
general culture, it yet is not expedient that the law should make the 
possession of such a degree a prerequisite to the practice of a learned 
profession. To do so would be to close the doors of the profession 
to all save those whom the accidents of fortune permit to indulge 
themselves in the luxury of college life, and to postpone the time at 
which they become self-supporting. Under modem conditions of 
competition and specialization that time is, even if circumstances be 
favorable, so long deferred, that it is not wise to increase it by a 
hard-and-fast rule, whose unbending application will not only work 
great hardship in individual cases, but will possibly deprive the 
profession and the community of the services of some men of emi¬ 
nent natural ability. 

The young doctor of to-day comes to the practice of his profession 
more generally and more thoroughly instructed than his predecessor 
of fifty or even twenty years ago. The study of medicine is, because 
of its technical terminology and because of. the complexity of the 
human body, the most difficult of all professional studies. The 
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medical course has wisely been lengthened in time and broadened 
in scope. Yet, bearing in mind the true definition of education as a 
method of mental development and training, and not as a means of 
acquisition of information, it may be questioned whether there is 
or is not to-day a tendency in medical instruction to require of the 
student, in his days of pupilage, the study of too many topics and 
the attempt to master too many details. The danger in that is the 
making of smatterers, whereas the maxim of all educators should 
be “non multa scd multum ” Be that as it may, the learned professors 
in our great colleges, who are training the doctors of the future, may 
be trusted to check that tendency whenever it becomes certain that 
- it produces undesirable results. 

The statutes now in force deal, in general, with the practice of 
medicine and surgery. That means, strictly construed, the profes¬ 
sional treatment of disease by diagnosis, advice as to diet and 
manner of life, the administration of drugs, and surgical operative 
interference. Whether the practitioner serves his patient gratui¬ 
tously or charges for his services does not affect the application of 
the statutes. Nor, so long as the doctor uses physical means, is it 
material that he or she is a regular physician or is of the homoeo¬ 
pathic or the eclectic schools, or only practices midwifery, or is a 
bone-setter, or is exclusively a devotee of Dr. Lorenz’s methods. 
All are alike subject to the statutes. But there is a question whether 
those dangerous modem charlatans, the practitioners of treatment 
by faith, or of so-called Christian science, are or are not within the 
statutes. As to this the authorities differ. It has been held, on 
the one hand, that their non-use of physical means of treatment 
takes them out of the statute. It has been held, on the other hand, 
and with greater reason, that, as they do undertake to treat disease, 
though only by advice and by mental influence, they do practice 
medicine, and they do bring themselves within the statutes. It is 
to be hoped, in the interest of the community, that this view will 
ultimately prevail, and that all professional practitioners of the 
healing arts will be brought under the statutes, for, undoubtedly, 
lives have been lost which would have been saved if proper medical 
treatment had not been prevented by the teachings of ignorance. 

The relation between the doctor and his patient is, in the highest 
degree, confidential. It is necessary for the professional adviser to 
know all that he can observe, and all that the patient can tell him, 
as to the cause and nature of the patient’s condition, and it is essen¬ 
tial to the patient’s freedom of communication that he should feel 
assured that the doctor will regard as confidential all that he sees 
and hears. The members of the profession have always observed 
this honorable obligation of secrecy; but the law has not, until 
recently, permitted the doctor, when called as a witness, to refuse 
to violate the confidence reposed in him by his. patient. Now, in 
many jurisdictions, the statute declares that “a person duly author- 
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ized to practice physic or surgery shall not be allowed to disclose 
any information which he acquired in attending a patient in a 
professional capacity, and which was necessary to enable him to 
act in that capacity/’ In some jurisdictions the protection is limited 
to other than criminal proceedings. In other jurisdictions, notably 
in Pennsylvania, the privilege is further limited to that “which shall 
tend to blacken the character of the patient.” In no jurisdiction 
does the privilege protect consultations for the purpose of commit¬ 
ting an act forbidden by law. In all jurisdictions, as the privilege 
is intended for the protection of the patient, he may waive the 
privilege, and, if he does so, the doctor may and must testify fully. 
It ought in all jurisdictions to be determined that the privilege can¬ 
not be asserted in lunacy proceedings, or in cases involving testa¬ 
mentary capacity, for otherwise the ends of justice might be defeated. 
It would be wise for the members of the profession to consider this 
subject and to endeavor to have the law so amended that the priv¬ 
ilege, while more fully protecting the interests of the patient, will not 
in any way prevent the furtherance of justice. 

The doctor is next brought into contact with the law by various 
regulations of police, which more or less directly affect him in his 
practice. For the terms and effect of and the results of disobedience 
to those regulations, the statutes or ordinances,- putting them in 
force should be carefully examined. The most important of those 
regulations require reports to public officers of births, cases of con¬ 
tagious disease, and deaths, and causes of death, and regulate the 
distribution of the unclaimed bodies of the dead for dissection, 
demonstration, and study. There are also in some jurisdictions 
regulations as to the prescription and administration of poisons,, 
narcotics, and dangerous stimulants. There are also, in many 
jurisdictions, other sanitary regulations as to which it is well for all 
practitioners to accurately inform themselves. 

The interests of the medical profession and those interests of the 
community which are inseparably bound to the interests of the pro¬ 
fession have not been, as yet, injuriously affected by governmental 
regulation. 

There are, however, tendencies which may in the future produce 
undesirable results. There are in every community busybodies, 
who, without adequate knowledge or training, stimulate popular 
agitation upon technical subjects. The modem agencies of com¬ 
munication, the railroad, the frequent mails; the telegraph, the tele¬ 
phone, and the sensational newspaper, have rendered it easy to 
manufacture upon any subject an apparent force of public opinion, 
which is really nothing more than the consolidation of the ignorance 
and the prejudices of the uninformed, and which, nevertheless, can, 
and often does, effect hasty and ill-considered legislation. When 
unwise governmental action is threatened, it can only be met by 
professional organization and by a campaign of education. 
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The nature and the extent of the doctor’s duty to his patient may 
be brought into discussion in legal proceedings, either where a 
patient becomes dissatisfied with the results of his treatment, and 
brings an action to recover damages for that which he alleges to 
have been malpractice; or where a doctor, having sued to recover 
his professional compensation, is met with the defence that the treat¬ 
ment was unskilful. 

A doctor may, if he is sufficiently foolish, expressly guarantee his 
patient’s restoration to health, or, in other words, constitute him¬ 
self an insurer of the success of his treatment; but only quacks and 
charlatans assume any such obligation. In the absence of an express 
contract, the implied obligation of the doctor is that he will perform 
that duty of care for his patient which the law defines and requires. 

It matters not whether the services are rendered gratuitously or 
are properly compensated, for the confidence induced by the under¬ 
taking is an adequate consideration for the implied obligation. The 
standard of that care is and ought to be high. The law, therefore, 
requires the doctor to exercise with regard to his patient, not only 
that degree of care which a man of ordinaiy prudence would 
exercise under the circumstances, but also that higher degree of care 
which ought to be exercised by a man who represents himself to be 
skilled in his calling, and who has assumed to do that whose right 
performance requires special knowledge and skill. 

The doctor’s lack of that knowledge, care, and skill is, if injury 
to his patient results therefrom, actionable negligence on his part. 

A surgical operation and a physical examination involving any 
contact with the person are equally in law regarded as assaults, and 
it, therefore, is advisable that the operating surgeon or examining 
physician should, before the operation or examination, obtain the 
assent of the subject, and, if the subject be a minor of tender years, 
also of his or her parent or guardian. An assent to a specified 
operation gives no warrant for another and different operation. 

Neither a husband, a parent, or a guardian can be permitted to 
deprive of the benefit of needed treatment a wife or a child who is 
of an age sufficient to give consent. While it is not legally necessary 
in the case of a wife or a child of such age that the consent of the 
husband, parent, or guardian be obtained, it is, nevertheless, wise 
for the doctor to secure it 

If an examination involves an exposure of the person, though 
without' physical contact, it is advisable to obtain the like assent. 

It must be borne in mind that if the operation be one which a 
surgeon of ordinary prudence would not undertake to perform, the 
assent of the patient will not constitute a defence to the surgeon, if 
he be sued for malpractice. 

The law neither can nor does attempt to discriminate between 
different schools of practice, nor determine which school has the 
better methods. The law does, however, recognize the fact that in 
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all schools the practice .of medicine and surgery is now highly spe¬ 
cialized. The general practitioner is not required to be in any 
branch of practice all that a specialist in that branch can be. Nor 
is a practitioner in a country district expected to possess the knowl¬ 
edge or skill of one who lives in a centre of population with larger 
opportunities to see and to learn. 

On the other hand, a specialist is held to a higher standard, and 
is bound to exercise that knowledge and skill that practitioners in 
his special line may reasonably be expected to have. 

While the patient cannot be expected to have that discriminating 
knowledge which will enable him to determine to which class of 
specialists he should submit himself for treatment in every particular 
case, he yet is held to know certain broad distinctions. He is not 
entitled to insist upon homoeopathic treatment from a regular physi-. 
cian,orwc£ versa. If he puts himself under the care of a Christian 
Science healer, he cannot reasonably complain if the treatment 
does not continue to be effective. If he consults for his own ail¬ 
ments one of that class of specialists who devote themselves to the 
treatment of the diseases of four-footed patients, he will have only 
himself to thank and to hold responsible if his doctor should fail 
to display horse-sense in his treatment. This principle is illustrated 
by one of the oldest-reported cases of malpractice, a Mahome- 
dan case, where “a man, who had a disorder in his eyes, called on a 
farrier for a remedy; and he applied to the eyes a medicine commonly 
used for his patients; the man lost his sight, and brought an action 
for damages; but the judge said: ‘No action lies, for if the com¬ 
plainant had not himself been an ass he never would have employed 
a farrier.’ ” 

On the other hand, the practitioner should recognize the fact that 
the specialization of his profession is the necessary result of the 
increase of knowledge beyond the limitations of human capacity, 
and that it is not possible for any mortal man to know all that can 
at any given time be known in eveiy branch of medicine and surgery. 
The doctor should, therefore, unless in a case of emergency, where 
the aid of a specialist is not immediately available, refuse to assume 
the grave responsibility of undertaking to treat that which can, with 
reasonable certainty of benefit to the patient, be better treated by a 
specialist. Under such conditions, the doctor’s rashness will render 
him liable in damages if injury to Ins patient result from the 
treatment. 

The law does not presume that every practitioner possesses the 
greatest possible knowledge, nor the highest possible s kill. The 
law recognizes the fact that the accidents of fortune deny to equal 
merit equal opportunities to gain experience and to acquire that 
skill which only experience can add to knowledge; and that, given 
equal educational advantages, equal experience, and equal desire 
to become skilful, the difference in the personal equation will always 
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distinguish one man from another. The test is, therefore, the 
doctor’s possession of that degree of knowledge, intelligence, care¬ 
fulness, and skill which may be reasonably expected of an average 
practitioner of the particular school under the conditions of his 
environment. 

The maximum of professional efficiency changes from day to 
day with the progress of discoveries in science, and with improve¬ 
ments in methods of treatment and of operation. The use of anaes¬ 
thetics, general and local; antiseptic precautions in operating; the 
germ theory of disease; the development of sanitary science; the 
administration of antitoxins; the disappearance of the bleeders and 
cuppers; the diminutions in doses of medicines; the general employ¬ 
ment of trained nurses; and the specialization of the profession, are a 
. few illustrations of the changes which have come in the lifetime of 
men now living, and which have forced themselves upon the atten¬ 
tion of even unobservant laymen. That system and' those appli¬ 
ances whose use would, but a few years ago, have been regarded 
as a fulfilment of the doctor’s duty to his patient, would to-day be 
universally held to fall far short of an adequate performance of that 
duty. No man can doubt that the future has further advances in 
store. But a doctor cannot be required to use immediately upon its 
appearance eveiy new remedy or appliance that may be brought 
to his attention. The suggested improvement must have passed 
beyond the stage of experiment, and, even if its applicability be 
clear in theory, that probable sufficiency must have received the seal 
of an established practical efficiency before the doctor can be held 
to be negligent because of a failure to employ it. The test is, whether 
or not the particular method of treatment or operation is of recog¬ 
nized efficacy, and in general use by careful practitioners of the 
particular school under like conditions. 

That rule which the law expresses in the maxim “ Respondeat 
Superior ” applies to medical men. Every doctor is, therefore, held 
to liability for the acts and omissions of his agents. The term 
“agents” includes -assistants employed by the doctor and brought 
into the case by him to assist him in the treatment or operation; but 
it does not include consultants or specialists, practising indepen¬ 
dently, though nominated by the doctor and brought in at his 
instance; nor does it include those ministering angels of mercy, the 
trained nurses, now employed so universally and with such bene- 
ficient results; nor does it include the apothecary by whom the 
medicines prescribed by the doctor are supplied. The consultant, 
the specialist, the nurse, and the druggist are all “independent con¬ 
tractors,” and each is held liable for his own negligence, and the 
doctor is not held liable for the negligence of any of them, unless it 
be shown that, if selected by him, he has been negligent in their 
selection; or, in other words, that the individual selected is so gen¬ 
erally known to be incompetent that a person of reasonable care- 
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fulness would not have selected him or her. If, however, any of 
those “independent contractors,” whether or not selected by the 
doctor in charge, should, subsequently to their selection, so manifest 
their incompetency that a doctor of reasonable skill ought to be 
aware of it, the doctor will be held to be negligent if he does not 
insist upon the removal of the incompetent. 

In addition to bringing to the service of his patient his knowledge 
and skill, the doctor must also be as frequent and as long-continued 
in his attendance as the necessities of the case require; and when he' 
ceases his visits he must give such directions as may be necessary 
for his patient’s conduct and manner of life under the conditions of 
convalescence. 

Any shortcoming on the doctor’s part or on the part of any agent 
of his, in the exercise of reasonable knowledge, intelligence, and " 
skill, in faithful attendance, in the selection or retention of inde¬ 
pendent contractors, or in necessary advice as to precautions 
to be taken by the patient in the future, will constitute negligence, 
and will subject the doctor to a possibility, not only of a forfeiture 
of his professional compensation, but also of a liability in damages 
for malpractice. 

The gravamen of the action being negligence, a doctor cannot 
be held liable for an honest mistake in the exercise of judgment or 
for a failure to rise to the height of an emergency, if he has done all 
that a physician or surgeon of average knowledge and skill could 
reasonably be expected to do under the circumstances. This prin¬ 
ciple may find an illustration when, in the course of an operation for 
one cause, there is discovered another cause, for which further or 
other immediate operation may be imperatively necessaiy. Under 
those conditions the surgeon is called upon to assume a grave respon¬ 
sibility. The patient’s consent to the primary operation does not 
necessarily include an implied consent to a secondary operation. 
Nevertheless, the surgeon must courageously do that which he 
believes to be best for his patient, whatever it be, and trust that 
the law will protect him . 

In every case and at every stage of the case where a choice has to 
be made between courses of action, whether the subject for decision 
be a reference to a specialist, or the calling in of a consultant, or the 
continuance of undivided responsibility, or a change in the treatment, 
or an exploration, or an operation, either original or secondary, the 
doctor should ask himself what, with his knowledge of the condi¬ 
tions, he would, if he were the patient, insist upon. That self- 
inquiry will not relieve the doctor from liability, if, in his answer to 
it, and his consequent action, he sins against knowledge; but it will, 
if the question be fearlessly answered, save the doctor, in most cases, 
from mistakes that will be hurtful to the patient, and may be 
injurious to the doctor's reputation. 

An action for malpractice, whether well or ill founded, is a great 
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injury to a professional man; and the law puts upon the patient who 
makes such a charge the burden of proving by a preponderance of 
evidence that the doctor has failed in the performance of his duty; 
for the presumption in the case of one who has been legally licensed 
to practice is that he was duly qualified, and that that which he has 
done was rightly done. Of course, the doctor cannot be held respon¬ 
sible if the patient fails to obey the doctor’s directions or undertakes 
to act upon his, the patient’s, own judgment as to the treatment. 

In cases of malpractice, the damages, if any be awarded, will 
generally be compensatory in character, and will be measured by 
the injury to the plaintiff directly caused by the doctor’s negligence, 
and resulting in bodily pain and suffering, present or prospective, 
in injury to health, in diminished physical or mental capacity, in 
loss of present or future earnings, and in actual expenditures, or 
legal liability incurred, for subsequent medical or surgical treat¬ 
ment, but not including counsel fees, nor interest upon the damages 
accruing prior to the verdict therefor. When the injured plaintiff 
is a wife or child, an action may be brought on her or his behalf, 
and the husband or parent may also sue on his own behalf, and 
recover, when the injured patient is a wife, damages for the loss of his 
wife’s society and services; and where the injured person is a child 
or servant, compensation for the loss of services during the time of 
service or during the minority of the child. 

Where the doctor’s malpractice causes the death of the patient, 
those in whom a statute vests a right of action may recover damages 
based upon the material, but not the sentimental, loss to the plain¬ 
tiffs caused by the death. Exemplary damages, which are damages 
in amount more than compensatory, will be given only where the 
evidence clearly shows that the doctor has acted wantonly or per¬ 
versely, and with such criminal indifference to his obligations as to 
amount to proof of a wrongful intent. 

When a doctor’s treatment or his exercise of care is questioned 
in a legal proceeding, the propriety of that treatment and that care 
can only be determined by a consideration of the testimony of other 
practitioners as to the conformity of that treatment to established 
methods, and as to the sufficiency of the doctor’s exercise of care 
under the particular conditions. 

It is probable that actions for malpractice will be more frequent 
in the future than in the past The increase in recent years in the 
number of lawyers dependent for their living upon the profits of 
their practice, and the consequent stress of competition, have enlarged 
that class of legal practitioners who, like Dodson and Fogg, of 
immortal memory, take cases on “spec,” and charge nothing unless 
they make it out of the defendant, and who, too often, promote 
litigation, and win their cases by the careful coaching of their wit¬ 
nesses. Such pirates make the large employers of labor their chief 
victims; but they naturally are keen to.discover any persons whom 
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they can either frighten into the payment of blackmail or from whom 
they can recover verdicts which, when paid, go largely into the 
pockets of the successful pettifogger. Therefore, the physician, 
and still more the surgeon, should, for his own protection, take 
such prudent precautions in obtaining the patient's consent, and 
having available such proof of the correctness of the treatment, as 
will guard him most effectually against a possible claim. 

The doctor will be brought into contact with the criminal law if 
he violates any statute which authorizes an indictment and which 
imposes a penalty. A doctor may also be held responsible to the 
criminal law for the death of a patient, if that death has been 
directly caused by the doctor’s want of ordinary professional knowl¬ 
edge or want of ordinary attention in his care of his patient; and, in 
such a case, the doctor’s intention to cure his patient will not relieve 
him from the consequences of his foolhardy presumption. Criminal 
statutes are strictly construed, and their legal effect depends upon 
their precise terms. In a criminal case, the presumption is that the 
defendant is innocent until he has been proved to be guilty by evi¬ 
dence excluding any reasonable doubt. 

No class of men render as much or as valuable gratuitous service 
as the members of the medical profession; yet the law sometimes is 
called upon ta deal with the question of the doctor’s compensation. 
The old theory was that the doctor’s fee is an honorarium , and, if 
unpaid, is not a subject of collection by law. The modem theory is 
that the services of a doctor when .charged must be paid. If the 
amount of that compensation has been fixed by pre-contract, that 
contract will be enforced. If no contract has been made, a recovery 
in law may be had upon the basis of that which is reasonable, taking 
into consideration the professional rank of the doctor, the character 
of the services rendered, and the amount of compensation usual in 
the locality for such services so rendered, but not taking into con¬ 
sideration the greater or less pecuniary responsibility of the'patient. 
The proof of the reasonableness of the doctor’s compensation may 
be made by the testimony of other doctors. The patient may resist 
payment, either by disputing.the fact that the services sued for were 
rendered, or that they were of the character claimed, or by proving 
that there was malpractice on the part of the doctor. 

It is to be noted that in many jurisdictions, in the administration 
of the estate of a decedent, the expenses of his last illness, including 
both medical attendance and nursing, are held to be preferred 
claims. 

The doctor is also brought into touch with the law as an expert 
witness. He may be called to testify as to the results of an autopsy, 
or as to the nature and effect of an injury or a wound, or as to the 
sanity or insanity of a person, who is accused of crime, or is a sub¬ 
ject of present or prospective confinement in an asylum, or as to the 
testamentary capacity of one who has made a will, or as to the 
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sufficiency of another doctor’s method of treating a patient, or as to 
the proper amount of another doctor’s professional compensation. 

As long ago as 1553 Mr. Justice Saunders said: “If matters 
arise in our law which concern other sciences or faculties, we com¬ 
monly apply for the aid of that science or faculty which it concerns;” 
and he added, with that diffident complacency and that shrinking 
modesty which from that day to this has ever distinguished judges 
and lawyers, “this is an honorable and commendable thing in our 
law, for thereby it appears that we do not despise all other sciences 
but our own, but we approve of them and encourage them as things 
worthy of commendation.” 

The general rule is that when in any legal proceeding there comes 
into question any subject which is “ beyond the range of ordinary 
observation and intelligence,” a person who is skilled in that par¬ 
ticular subject may be summoned as a witness to inform the court 
and the jury as to it; and, of course, when the question is medical 
or surgical in character, a doctor may be called to testify. 

The term “witness,” in its primary meaning, is “one who sees 
or knows, personally,” and, in its secondary meaning, “one who 
gives testimony or evidence.” 

It is clear that an expert is not a witness within that primary 
meaning. He has no knowledge as to the facts in controversy. On 
the other hand, he does know that which, the judge, and the jury 
cannot know, and that is the scientific inferences that may properly 
be drawn from the facts proved. In other words, the duty of the 
expert is to do, with regard to inferences which are “beyond the 
range of ordinary observation and intelligence,” precisely that which 
the average man can do for himself as to inferences which are within 
that range. Properly speaking, therefore, the function of an expert 
is not that of a witness, but it is that of an assessor, that is, of one 
who sits by the judge and gives him the benefit of his advice. 

It would be more in keeping with legal theory if the law, instead 
of permitting each party to a cause to call his expert as a wit¬ 
ness, would authorize some competent appointing power to select 
an expert, to be adequately paid by the State, to sit with the judge, 
and, as an assessor, to impartially instruct the jury as to the tech¬ 
nical questions in the case, in the same way that the judge instructs 
the jury as to the law. If that were the practice, we should avoid 
that suspicion of prejudicing partisanship, which is always, sug¬ 
gested by the sight of an expert witness, known to have been called 
and to be compensated by one side, and to be engaged, not only to 
state his views on behalf of the side which has called him, but also 
to assist the counsel for that side in the cross-examination of the 
expert witnesses who are called by the other side. This plan would, 
however, involve certain practical difficulties. In the first place, if 
the appointment were made by political officers, considerations 
other than those of professional competency would probably deter 7 
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mine the selection; -and if the appointment were made for each case 
by the judges, the professional qualifications of the appointee might 
or might not be so generally recognized, as to render the selection 
satisfactory to all parties to the proceeding.. In the next place, 
there would be no possibility of appeal from the conclusions of the 
expert, or of correction of any erroneous views which he might 
express; for neither the judge at the trial, nor an appellate tribunal, 
would be competent to review his instructions. It is, therefore, 
probably safer to adhere to the present system, under which the 
conclusions of the expert can be tested by cross-examination, and 
have only such weight with the jury as their force and clearness of 
statement and their soundness of reasoning may secure for them. 

It has sometimes been questioned whether or not a medical expert 
can be compelled to obey a subpcena, and for the ordinary and 
merely nominal fees of a witness give to the court and the party call¬ 
ing him the benefit of his testimony as an expert, when that testi¬ 
mony derives its value from an expensive education and from years 
of study and experience, and when his attendance in court may, 
possibly, lose him profitable business. The better opinion "Would 
seem to be that as the duty of a citizen requires him to obey, without 
cavil or question, the process of a court, any doctor, if duly sum¬ 
moned by service of a writ of subpoena, and by payment or tender of 
the regular witness fees, if he demands them, may be compelled to 
attend the court and to answer any questions that may be asked 
him; but he cannot be compelled in that manner to give any con¬ 
sideration to the subject matter of examination elsewhere than on 
the witness stand. Therefore, as it is one thing to take a horse to 
water and another and a different thing to make him drink, so it 
is one thing to bring an imwilling expert into court and another and 
a different thing to draw from him that clear and convincing testi¬ 
mony which will aid the cause of the party in whose behalf he has 
been summoned. No competent lawyer, therefore, would call an 
expert to testify without making satisfactory arrangements as to 
that expert’s compensation. ^ 

As a doctor can be compelled by a subpcena to appear and testify, 
it follows that in the absence of an express contract of compensation 
he cannot legally recover as compensation more than the ordinary 
witness fees, and, therefore, it is wise for the doctor, when, he is 
asked to serve as an expert, to have a clear understanding as to 
the amount of his compensation, and as to the responsibility of 
the party by whom payment is agreed to be made. 

There are experts and experts. It is desirable, in the first place, 
that the doctor should not only know his subject accurately and 
thoroughly, but also that he should have sufficient decision of char¬ 
acter and power of repression and of expression to enable him to 
meet the test of a searching cross-examination, and to make his 
view clear and convincing to the minds of men of not more than, 
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and often less than, average intelligence. He should be sparing 
in the use - of technical terms, and when he does use them he 
should translate them, so that their meaning may be grasped by 
the court and jury. Above all, while firm and self-respecting in 
his manner, he should avoid all appearances of dogmatism and 
intolerance. If long and involved hypothetical questions are put to 
him, he should not answer hastily, but should insist, as is his right, 
upon full time to consider the question before answering, and to 
satisfy himself that no false analogy, nor any snare for the unwary, 
lurk within its many words. The doctor whose knowledge is real 
and who thinks clearly and talks plainly has nothing to fear from 
any cross-examination, however severe; and he will be treated by 
both the court and the counsel with the most distinguished consid¬ 
eration. 

The doctor may also bring himself into contact with the law by 
certifying erroneously as to the insanity of a patient, who, upon that 
certificate, is committed to confinement. While a mistake in judg¬ 
ment or an error in diagnosis will not subject the doctor to any 
liability, yet a misstatement of a material fact will render the doctor 
liable in damages. Doctors should scrutinize with care every w r ord 
of printed forms submitted in such cases for their signature; and they 
should carefully examine, or have a lawyer examine for them, the 
statute under which they are asked to certify. 

From all this there follow three practical conclusions: 

In the first place, it is the duty of every good citizen to obey the 
law, and this duty is in a high degree incumbent upon members of 
all learned professions whose education and training may properly 
be supposed to raise them above the common mass of people, and 
to give to them a higher sense of duty. If, therefore, there be in the 
Jaw any regulation which seems to you to do injustice to the interest 
of your profession, or to yourself, work and agitate for the reforma¬ 
tion of Ihe law; but, so long as the regulation be in force, faithfully 
obey it. 

In the second place, remember that it is as foolish for a medical 
man to undertake to determine for himself what the law is upon any 
subject as it is for a lawyer to attempt to prescribe for the bodily 
ills of himself or of any other person. Therefore, whenever you are 
in any way brought face to face with law, consult a lawyer, and do 
it promptly, for it is as true in law as it is in medicine, that “an 
ounce of prevention is,” if it be not too late to prevent, “better than 
a pound of cure.” 

In the third place, as legal restrictions and professional ethics 
touch at many points, it is wise for every young doctor to form such 
relations of mutual confidence and regard with one or more of the 
seniors cf his profession, that he can obtain for himself the great 
benefits of a senior’s advice, when questions of professional expe¬ 
diency present themselves. Remember that every profession has its 
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traditions, in which is crystallized the wisdom of its past; and that 
seniors who have risen to eminence and who have that soundness of 
judgment which the young, however learned and able, rarely have, 
can best determine when it is and when it is not judicious to depart 
from those traditions. 

And one word more: I envy you; not only because you are young 
and X am old, for the old always envy the young; but also, and 
chiefly because you are to enter upon the practice of the greatest of 
the professions; a profession .whose members have it in their power 
to do more than other men in relieving human suffering and alleviat¬ 
ing human misery; a profession whose history is a story of con¬ 
tinued growth and progress, of brilliant discoveries in science and 
beneficent improvements in methods of treatment and of operation, 
and, in many instances, of martyrdom to duty. 

I close with the expression of the hope that you will walk worthy 
of your high vocation, and that in the years to come you will be 
loyal to your Alma Mater and do honor to your profession and your 
College. 


SOME OBSERVATIONS ON ANEURYSM AND ARTERIO¬ 
SCLEROSIS. 1 

By C. N. B. Camac, A.B., M.D., 

LECTURER IN MEDICINE AND CHIEF OF CLINIC IN THE MEDICAL Dm PENS ART, CORNELL 
UNIVEHSITT MEDICAL COLLEGE? VISITING PHYSICIAN TO THE OTT HOSPITAL, 

NEW TORE CITY. j 

HISTORY. ‘ 1 

In tracing the history of the study of aneurysm, we find it divides 
itself into two periods. First, that in which the aneurysm was 
looked upon as a localized disease of the vessel; second, that in 
which arteriosclerosis was recognized, aneurysm being considered 
in association with an advanced stage of this change in the arterial 
wall. 

The first of these periods, that of aneurysm, divides itself into 
two—that in which die peripheral aneurysm was recognized and 
treated, and that in which the deep seated, like the thoracic aneurysm, 
was recognized. 

_ The steps in the development of our present knowledge of arterial 
disease as they are here presented will be appreciated by following 
these charts. 

i 

1 The Mutter Lecture, delivered before the College of Physicians of Philadelphia. 



